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Introduction

Recent discussion by the ACTA regarding the scope that ACTA has in regard to activities required of it by the FCC has shown that, while there is difference of opinion, there is general agreement that all of ACTA’s obligations and authority are derived from 47 CFR part 68 as it was published in the “Federal Register / Vol. 66, No. 16 / Wednesday, January 24, 2001” (Part 68). Additionally, clarification of the intent behind the Part 68 rule changes can be found in “FCC 00-400 - REPORT AND ORDER In the Matter of: 2000 Biennial Regulatory Review of Part 68 of the Commission’s Rules and Regulations - CC Docket No. 99-216” (the R&O).

The Terminal Equipment Manufacturer (TEM) industry segment believes that Part 68 of the Commission's rules and the R&O quite narrowly define the ACTA’s obligations and authority.  We also believe that Part 68 and the R&O are generally reflected in the ACTA’s Operating Principles and Procedures (OP&P). A compilation of these obligations and authority from Part 68, the R&O, and the OP&P is shown in Appendix A. Some of ACTA’s actions on several matters, however, appear in conflict with its stated objectives and the mandate conferred by the FCC.  In some cases, the ACTA appears to be assuming authority that it does not have, has violated its FCC mandate, or is being far more stringent than is necessary.

Authority Not Given to the ACTA by the FCC:

 The compilation of duties and authority shown in Appendix A excludes a number of things. Of particular note are the following:

1) The ACTA has no obligation to protect the network from harm. While the prevention of network harm is the prime directive in the technical criteria that ACTA publishes, the ACTA's responsibility in this regard ends with publication.

2) The ACTA has no decision-making role in the creation of the technical criteria. Specifically, it may not engage in standards development, policymaking, or dispute resolution. The FCC goes out of its way at least twice, in Pars 49 and 55 in the R&O, to make this perfectly clear. 

3) The ACTA has no enforcement power or obligation.

4) The ACTA was not given the authority to approve or register TTE. 

ACTA Problems of Omission and Interpretation

While members of the TEM industry segment agree with and support the authority and obligations given to the ACTA by the FCC, we also believe there are significant differences between the FCC’s rules and how they are practiced by the ACTA.

The most easily corrected differences are between the ACTA’s OP&P and requirements in either Part 68 or the R&O.  The short list of these items is as follows:

1) Specify consumer instructions. (§ 68.218 (b)(1))  (§ 68.324 (e) (1))

This duty does not appear in the OP&P, although the ACTA recently approved a document defining required customer instructions. 

2) Maintain a list of agents for service. (§ 68.418 (b))

This duty does not appear in the OP&P.

Other differences that are more difficult to correct, and certainly more troubling are as follows:

3) Independence from sponsor influence.

The ACTA’s sponsors (ATIS and TIA) have both expended large amounts of time and resources to get the ACTA started during the last year and all TEM members are grateful for their efforts. One in particular (ATIS) has taken on the duties of ACTA Secretariat and has been instrumental in enabling the ACTA to perform its day-to-day duties.

However, the R&O states (Par 39.) “Under no circumstances …(will the Secretariat) attempt to influence the decision-making process of the Administrative Council.” Additionally (Par 44) states “… both parties (TIA and ATIS) have agreed to eliminate influence from organizations, including TIA and ATIS themselves, from the Administrative Council.”

Unfortunately, there is a perception that the Secretariat influences decisions of the ACTA. Some items of note:

a. During its October meeting the ACTA requested that TIA TR 41.11 revise Exhibit J of the “Part 68 Application Guide” for use by the ACTA as “information to the user”. TR 41.11 responded to this request with a contribution to the next ACTA meeting, but time constraints delayed action until the following meeting in January. At the January meeting the TR 41.11 contribution was rewritten by the ACTA Director – with several substantive changes – and presented in parallel with the original. The ACTA Director then proposed that the modified contribution, rather than the original, be the starting point for discussion. 

b. At the February meeting the ACTA Chairman was unavoidably absent so the ACTA Director stepped in as chairman. At that meeting the ACTA Director informed all non ACTA members that they could not contribute to ongoing discussion but could only 1) request time at the end of the meeting to make comments or 2) speak through their elected representatives. We believe that this is in contradiction to the concept of an “open meeting” as called for in the OP&P.

c. The title “ACTA Director” was chosen by ATIS for the employee charged with overseeing Secretariat duties. The person is not an ACTA member or ACTA employee, but an ATIS employee who should be directed by, and not direct, the ACTA. Those intimately involved with the ACTA may understand the title, but to others it gives the appearance of a degree of control that ATIS should not exercise.

4) The ACTA has attempted to set administrative requirements far in excess of the authority delegated to it by the FCC. Specifically, there seems to be an effort to use the database of approved equipment as a vehicle to introduce a de facto registration process. 

a. ACTA “Guidelines and procedures for submittal of information to ACTA for inclusion in the database of approved Telephone Terminal Equipment (TTE)” (the “filing guidelines”) require that RPs file equipment changes even though those changes will not alter either the information in the ACTA database (except the filing date) or the information that appears on an SDoC or TCB Grant.

b. The ACTA attempted to introduce a US residency requirement into an “Agent for Service” database field required by the FCC. This is a clear example of the ACTA overstepping the authority given it by the FCC.

c. When cautioned that the US residency requirement may be illegal, the ACTA decided to ignore the FCC requirement (47 CFR § 68.418 (b)) and retain a “US Service Center” field in the database rather than change the field to “Agent for Service” as requested by TR 41.11, or add a new field to the database.

d. While Responsible Parties are required to “submit to the database administrator all information required by the Administrative Council for Terminal Attachments” and include in an SDoC “other information required… by the Administrative Council of Terminal Attachments,” there is nothing in either the R&O, Part 68, or the OP&P that authorizes the ACTA to use these powers to do anything except maintain a database of approved equipment (including a copy of the SDoC if applicable) that meets the needs of the FCC, US Customs, and service providers. 

e. The R&O expects that “the Administrative Council will assume many of the Commission’s current Part 68 functions”; however, the only function mentioned is “responding to inquiries from the public regarding the technical criteria” and for this function the ACTA is given absolutely no decision making power at all. It is required to “refer such inquiries to an appropriate standards development organization or TCB”. The same responsibility is listed in clause 9 of section 2.3 of the OP&P; but, again, it is made clear that any functions assumed by the ACTA must be within the scope of publishing technical criteria and maintaining databases, not establishing approval requirements beyond those set by the FCC. 

5) Database structure

a) Current database is clearly inadequate to meet FCC requirements. (We note, however, that the database is in transition and shortcomings may be corrected.)

i) Items required by service providers are not accessible (e.g. FICs, plug and jack designations, etc.).

ii) Copies of SDoCs are not accessible. 

b) Development of the new database has not been transparent.

i) A database working group met only twice, via phone conference, in late Spring/early Summer of 2001.

ii) Only one report, that rejected a request for a tiered structure, was issued.

iii) The database manager in the meetings is no longer associated with the database development.

iv) There have been no other meetings of, or reports given to the DB working group.

Recommended Actions to Improve the Situation

1) Modify the OP&P to include the following responsibilities:

a) Specify consumer instructions. 

b) Maintain a list of agents for service. 

2) Modify the ACTA filing guidelines as follows:

a) Add an Agent for Service field.  

b) Remove the US Service Center requirement (Item 5)

c)  Remove filing requirements for changes that do not affect information in an SDoC or data in the ACTA database.

3) Take steps to guarantee both actual and perceived independence form sponsors.

We believe that these actions should not penalize the SDO functions of the sponsors. While the FCC clearly intended that ACTA be independent of sponsor influence, it also expected ACTA to take action in response to inputs from SDOs. For example, input derived from the standards development activity of TR41 or T1E1 should be accepted and acted upon as appropriate; but suggestions from TIA or ATIS staff members must be treated very carefully.

a) Review and revise the OP&P to eliminate items that may violate the independence of ACTA from its sponsors and secretariat. Of particular note are duties of the ACTA Director, specifically:

i) The final duty of the ACTA Director as itemized in Par 6.2.1 is “Represent and speak on behalf of the council…” We believe this duty is entirely too broad and should be eliminated.

ii) The same admonition against using the position to influence the decision-making process of the Administrative Council that is listed in responsibilities of the Chair should appear in the duties of the ACTA Director. 

b) Request that ATIS change the title of its “ACTA Director” to “ACTA Administrator”, “ACTA Secretariat”, or “ACTA Secretary.” (That is, a title that does not infer that the position has undue influence over the ACTA.)

4) Discuss and define the rights and restrictions of non-members participating in ACTA open meetings.

5) Database structure, access, and operability.

a) Modify the database to comply with FCC requirements:

(We note that a modification is underway and these items may have already been addressed.)

i) Make all database items accessible.

ii) Include SDoCs in the database as required by 47 CFR § 68.324 (e)(2).

b) Review the modified database on a regular basis, in the working group during development, and in a general meeting before making it public. The following is a partial list of items that should be considered during the review:

i) Completeness.

ii) Ease of access for users. 

iii) Security and ease of use by filers.

iv) Consider inputs and suggestions from industry interest segments:

(1) Compatibility with other similar databases if feasible.

(2) Ability to keep records of database requests (i.e. track usage)

(3) Make the database searchable and sortable by combinations of fields (e.g. RP code and filing dates).

Appendix A

ACTA Authority and Obligations in 47 CFR Part 68, the R&O, and the OP&P

ACTA’s duties and authority per Part 68: Note: Specific references to 47 CFR § 68 are shown in parentheses.

1) Publish technical criteria. (§ 68.608, and many others) 

2) Operate and maintain a database of terminal equipment. (§ 68.610)

a) (§ 68.610(a)) Free, for FCC and U.S. Customs enforcement purposes.

b) (§ 68.610 (b)) Responsible parties… shall submit to the database administrator all information required by the Administrative Council for Terminal Attachments. 
c) (§ 68.610 (c)) Equitable and nondiscriminatory, not permitting any entity or segment of the industry to gain a competitive advantage. 

d) (§ 68.610(a)) Readily available to the public (at minimal cost).
e) (§ 68.610) File with the FCC a detailed report of the database structure. 

2) Establish labeling and numbering requirements. (§ 68.612) (§ 68.354)

a) (§ 68.612) For FCC/US Customs enforcement purposes.

b) (§ 68.612) For customers to identify the equipment and Responsible Party.

c) (§ 68.354(d)) For service providers to carry out their functions.

d) (§ 68.354(d)) Nondiscriminatory, creating no competitive advantage for any entity or segment of the industry.

3) Maintain a list of agents for service. § 68.418 (b) 

4) Specify consumer instructions. (§ 68.218 (b)(1))  (§ 68.324 (e) (1)) 

5) Manage certain items relating to SDoC. (§ 68.324)
a) (§ 68.324 (e)(2)) Include a copy of the SDoC in the ACTA database.

b) (§ 68.324 (e)(3)) Make a copy of the SDoC available on the ACTA website if the responsible party does not have a functional and reliable website.

c) (§ 68.324 (a)(6)) Any other information required to be included in the Supplier’s Declaration of Conformity by the Administrative Council of Terminal Attachments.

Additional information about ACTA’s duties, authority, and independence in the Report and Order: Note: Specific references to the R&O are shown in parentheses.

1) Sponsor Influence

a) (Par 39.) Under no circumstances, however, will the sponsoring organization make substantive decisions regarding technical criteria for terminal equipment, nor will it in any other way attempt to influence the decision-making process of the Administrative Council.

b) (Par 44) We note, moreover, that both parties (TIA and ATIS) have agreed to eliminate influence from organizations, including TIA and ATIS themselves, from the Administrative Council.

2) Publish technical criteria. 

a) (Par 52) ACTA will adopt technical criteria through the act of publishing criteria developed by ANSI-accredited SDOs.

b) (Par 49) ACTA will not make substantive decisions regarding the development of technical criteria.

c) (Par 55.) ACTA may perform other administrative functions to coordinate industry’s development and review of technical criteria. For example:

i) Provide notice of new standards being developed. 

ii) Coordinate which industry SDOs will take on a particular development project. However, 

iii) ACTA must not engage in standards development, policymaking, or dispute resolution.

3) Operate and maintain a database of terminal equipment. (Par 53.) 

a) (Par 110.) ACTA shall ensure that the database is created and maintained in an equitable and nondiscriminatory manner. 

b) (Par 110.) The database is only required to contain sufficient information for providers of telecommunications, this Commission, and the U.S. Customs Service to carry out their functions. 

c) (Par 110.) The database shall be free to the FCC and the U.S. Customs. 

4) Establish labeling and numbering requirements. (Par114.) 

5) Specify consumer instructions. (Par 114.) 

6) Other Part 68 functions. (Par 53.)

i) The Administrative Council will assume many of the Commission’s current Part 68 functions, including responding to inquiries from the public regarding the technical criteria it has published…we require the Administrative Council to refer such inquiries to an appropriate standards development organization or TCB.

7) Interim, Trial Use, or Exceptions to Criteria (Par 57.) 

i) Commenters have pointed out that ANSI procedures include establishment of trial standards for an interim period. We conclude that the Administrative Council should make use of these procedures.

Obligations and Authority under ACTA’s Operating Principles and Procedures

The ACTA’s Operating Principles and Procedures (OP&P) are generally a reflection of both the letter of the law as put forth in Part 68 as well as the spirit behind the law as expanded in the R&O.  The following mission, scope and responsibilities statement is taken directly from the ACTA OP&P: 

2. CHARTER:  MISSION, SCOPE and RESPONSIBILITIES

2.1 Mission

The Administrative Council for Terminal Attachment (“ACTA”, “Administrative Council” or “Council”) is an open organization with a mission to: (1) adopt technical criteria for terminal equipment to prevent network harm (as defined in Section 68.3) through the act of publishing such criteria developed by the American National Standards Institute (“ANSI”) accredited standards development organizations; and (2) establish and maintain database(s) of equipment approved as compliant with the technical criteria.

2.2 Scope

The Administrative Council assumes the coordination and management role for the adoption and publication of technical requirements for terminal equipment, and the associated database(s) as further detailed in Section 2.3.   The Administrative Council

will not make substantive technical decisions regarding the development of technical criteria.

2.3 Responsibilities

The Administrative Council’s major responsibilities shall be to perform the following in an equitable and nondiscriminatory manner not permitting any entity or segment of the industry to gain a competitive advantage:

(1) Provide public notice for thirty (30) days of intent to adopt technical criteria as submitted by an ANSI-accredited standards development organization. (47 CFR § 68.608)

(2) Adopt and publish technical criteria for customer premises equipment developed by ANSI-accredited standards development organizations. (47 CFR § 68.608)

(3) Operate and maintain a database of equipment, approved as compliant with the technical criteria, meeting the requirements of the FCC and U.S. Customs Service for enforcement purposes. (47 CFR § 68.610) 

(4) Ensure the database is created and maintained in an equitable and nondiscriminatory manner not permitting any entity or segment of the industry to gain a competitive advantage. (47 CFR § 68.610) 

(5) Establish and maintain an appropriate labeling methodology for terminal equipment.  The labeling methodology must meet the requirements of the FCC and the US Customs Service for enforcement purposes, as well as provide consumers a method to identify the source and model number of the terminal equipment.  (47 CFR § 68.612)

(6) File with the FCC a detailed report of the database structure and associated procedures.  (47 CFR § 68.610) 

(7) Respond to inquiries from the public regarding the technical criteria published. (R&O ¶ 53)

(8) Coordinate the Industry’s notification of technical criteria projects to avoid duplication of effort. (R&O ¶ 55)

(9) Manage such other tasks as necessary and within the Administrative Council’s scope that were formerly part of the FCC’s Part 68 functions. 

(10) Ensure that the management, activities and decisions of the Administrative Council be independent from all external influences.  However, the Administrative Council may arrange for some of its administrative functions (secretariat, database, etc.) to be performed by external organizations, including the sponsoring organizations, as allowed in the Report and Order, providing that the arrangement that it enters with these organizations is clearly and publicly delineated. (R&O ¶ 39)
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